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P is an engi neering and heavy constructi on conpany
that primarily erects or rehabilitates streets,
bri dges, airport runways, and other related real
property (collectively, real property). FP's
rehabilitation services relate mainly to real property
that is substantially dilapidated or damaged from a
casualty. P also repairs and maintains real property.
P reported on its Federal incone tax return for the
t axabl e year ended June 30, 2006, that its receipts are
“donestic production gross receipts” (DPGR) eligible
for a deduction under sec. 199, I.R C., and clained a
$63, 435 deduction under that section. R determned in
the notice of deficiency that none of P s receipts
qualified as DPCGR

Held: P s receipts are DPGR to the extent P
erected or substantially renovated real property, and
the extent to which P substantially renovated real
property turns on whether P's activities with respect
to each freestanding itemof real property that
operated and perforned a discrete function in and of
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itself: (1) Materially increased the value of the rea
property, (2) substantially prolonged the useful life
of the real property, and/or (3) adapted the real
property to a different or new use.

Hel d, further, P s activities materially increased
the value of the real property, substantially prol onged
the useful life of the real property, and/or adapted
the real property to a different or new use to the
extent that P°s activities were not repairs (within the
meani ng of sec. 263(a), |I.R C), unrelated to P's
primary busi ness.

Hel d, further, P s activities did not materially
i ncrease the value of the real property, substantially
prolong the useful life of the real property, and/or
adapt the real property to a different or new use to
the extent that P's activities repaired or otherw se
mai nt ai ned real property unrelated to Ps primary
busi ness.

Charles D. Lieser, for petitioner.

George E. Gasper, for respondent.

PARI' S, Judge: Petitioner petitioned the Court to
redeternm ne respondent’s determ nation of a $21,568 deficiency in
its Federal incone tax for its taxable year ended June 30, 2006
(subj ect year). The deficiency results fromrespondent’s
determ nation that petitioner may not deduct $63, 435 under
section 199(a).! Respondent disallowed that deduction after

determ ning that petitioner had no “donestic production gross

Unl ess ot herwi se indicated, section references are to the
I nt ernal Revenue Code of 1986 (Code), as anended, and Rul e
references are to the Tax Court Rules of Practice and Procedure.
Dol | ar amounts are rounded.



- 3 -
recei pts” (DPGR) wthin the nmeaning of section 199(c)(4).
Petitioner reported that its DPCGR total ed $26, 053, 570. 2

Respondent now concedes that petitioner had DPGR of
$13, 849, 246, and petitioner concedes that it incorrectly reported
$259, 156 of the $26, 053,570 as DPGR ® W deci de whether the
remai ni ng $11, 945, 168 ($26, 053,570 - $13, 849, 246 - $259, 156)
(di sputed anmount) is DPGR. W hold it is to the extent stated
her ei n.

FI NDI NGS OF FACT

Sonme facts were stipulated. The stipulation of facts and
the exhibits submtted therewith are incorporated herein by this
reference. Petitioner is a fam|y-owned corporation that reports
its income and expenses on the basis of a fiscal year ending on
June 30. Its principal place of business was in Texas when its

petition was fil ed.

2As rel evant here and discussed infra, the deduction under
sec. 199(a) equals 3 percent of the |l esser of a taxpayer’s
qual i fied production activities incone (QPAl) or the taxpayer’s
taxabl e i ncone (as conputed w thout the deduction under sec.
199(a)), and a taxpayer’s QPAl equal s the taxpayer’'s DPGR | ess
the sumof its cost of goods sold (allocable to the DPGR) pl us
certain expenses and other itens. Petitioner’s reported
deduction of $63,435 equals 3 percent of its reported taxable
i ncone (as conputed w thout the deduction).

%Petitioner reported that its DPGR total ed $26, 053,570 but
now asks the Court to find that its DPGR total ed $25, 794, 414
(i.e., $259,156 less than reported). Petitioner concedes
explicitly that $98, 455 of the $259,156 is not DPGR and we
consi der petitioner also to concede that the remai ning $160, 701
($259, 156 - $98,455) is not DPGR as wel .
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Petitioner is an engi neering and heavy hi ghway construction
conpany that primarily erects or rehabilitates streets, bridges,
ai rport runways, and other major conponents or substanti al
structural parts of real property (primarily, infrastructure) in
Texas, Okl ahoma, Arkansas, and Kansas. Petitioner specializes in
structural rehabilitation, epoxy injection, concrete paving,
bridge jacking, |ead abatenent, and protective coatings.
Petitioner also maintains and repairs infrastructure and ot her
real property.

Petitioner works through its enployees. During the subject
year, petitioner enployed approximately 90 individuals. These
enpl oyees were mai nly engi neers or heavy construction workers,
and petitioner paid themover $3 million in salary and wages.
Petitioner hired and retained additional enployees in subsequent
years.

Petitioner worked on 136 construction projects during the
subj ect year. Petitioner realized $25, 892,869 of gross receipts
fromthese projects, including $16, 324,032 of gross receipts from
State or Federal projects paid for with Federal funds.*

Petitioner reported the $25,794,414 (and the now conceded

“A project may be paid for with Federal funds if the
Secretary of Transportation concludes that the project is a
cost-effective neans of extending the useful life of a
Federal -ai d highway. See 23 U S.C. sec. 116 (2006); see also 23
U S C sec. 101(a)(31) (2006) (defining the word “Secretary” for
purposes of tit. 23 as the “Secretary of Transportation”).
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$259, 156) as DPGR and cl ai med a $63, 435 deducti on under section
199.°% Respondent determ ned that petitioner could not deduct the
$63, 435 because petitioner had no DPGR

Petitioner placed its construction projects into three
categories. The first category, “casualty” projects, involved
work that petitioner performed on infrastructure that was
significantly damaged by an act of God or by a casualty such as a
fire or an overheight or an overweight vehicle hitting or
traveling on a bridge. The second category, “new construction”
projects, involved work that petitioner performed primarily as a
subcontractor on contractors’ nmultimllion dollar projects
i nvol ving major rehabilitation of real property (primarily,
infrastructure). The third category, “rehabilitation” projects,
i nvol ved work that petitioner perforned as a contractor
rehabilitating dilapidated real property (primarily,
infrastructure). Petitioner classified its projects into these
three categories after reviewing the bid sheets and the other
data in its files and after talking to individuals involved with
the projects. Petitioner’s bid sheets were papers that
petitioner prepared to calculate and place a bid on a project

offered to contractors (or subcontractors). Each bid sheet

SPetitioner used the percentage of conpletion nmethod under
sec. 460 to conpute its taxable incone.
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contained an estimate of the anpbunts and types of costs that
petitioner expected to incur in performng the project.
Petitioner further characterized its projects as:
(1) Substantial renovation or (2) repair or maintenance.
Petitioner characterized a project as substantial renovation if
petitioner concluded that its work on the project: (1)
Substantially prolonged the useful life of real property; (2)
materially increased the value of real property; or (3) adapted
real property to a new or different use. Petitioner categorized
its construction projects as repair or maintenance if petitioner
concluded that its work on the project: (1) WAs necessary to
keep real property (or a conponent thereof) functioning on a
short-termbasis or (2) included cosnetic or aesthetic work.
Appendi xes A, B, and Clist petitioner’s projects (other
than 32 projects which are the subject of the parties
concessi ons discussed supra p. 3) as categorized by petitioner.
The appendi xes show for each of those 104 remai ning projects
(di sputed projects): (1) The job nunmber, (2) the general type of
work that petitioner perfornmed, (3) the final contract anount,
(4) the revenue that petitioner earned for the subject year,
(5) whether the project was paid for with Federal funds, and
(6) petitioner’s characterization of the project as repair or
mai nt enance, substantially prolonging the useful life of real

property, materially increasing the value of real property,
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and/ or adapting real property to a different or new use. The
specific work that petitioner performed on each project is as
fol |l ows:

Casualty Projects

05-1021

Petitioner performed this project for the Texas
Department of Transportation (TxDOT). Petitioner
strengthened a bridge at H ghway 123 and MArt hur
Boul evard. The bridge had been critically danmaged by a
fire caused by an overturned fuel truck, and nost of
the bridge was closed. Petitioner strengthened the
columms and spans of the bridge using carbon fiber
rei nforced polynmer and structural patching. Petitioner
concluded that this work substantially prol onged the
useful life of the bridge and materially increased its
val ue.

05-1023

Petitioner performed this project for the North
Texas Tol lway Authority (NTTA). Petitioner shored up
an overhead energency sign structure on the North Texas
Tol lway after the sign was danaged. Petitioner’s work
allowed the NTTA to keep the sign in place. The sign
woul d have been denol i shed absent petitioner’s work.
Petitioner concluded that this work substantially
prol onged the useful life of the sign.

05-1025

Petitioner performed this project for the TxDOT.
Petitioner worked on a bridge near Panpa, Texas, on
U S. H ghway 83. The work rehabilitated damaged
concrete beans so that the bridge could reopen to
traffic and carry its design | oads. Petitioner
concluded that this work substantially prol onged the
useful life of the bridge and materially increased its
val ue.

05-1029

Petitioner performed this project for the Gkl ahoma
Department of Transportation (ODOT). Petitioner worked
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on a bridge in Cklahoma County, Cklahoma, on Interstate
H ghway 40 over Anderson Road. The work rehabilitated
damaged concrete beans so that the bridge could reopen
to traffic and carry its design |oads. Petitioner
concluded that this work substantially prol onged the
useful life of the bridge and materially increased its
val ue.

05-1045

Petitioner performed this project for the ODOT.
Petitioner worked on a steel bridge on U S. H ghway 64
and 129 West Avenue between Tul sa and Sand Spri ngs,

Ckl ahoma.  The work rehabilitated damaged concrete
beans so that the bridge could reopen to traffic and
carry its design |loads. Petitioner concluded that this
wor k substantially prolonged the useful life of the
bridge and materially increased its val ue.

05-1054

Petitioner perfornmed this project for the TxDOT.
Petitioner worked on a bridge near MKinney, Texas, in
Farnersville, Texas, on U S. H ghway 380 and Main
Street. The work rehabilitated and/or replaced danmaged
concrete beans so that the bridge could reopen to
traffic and carry its design |oads. Petitioner also
performed sonme concrete work. Petitioner concluded
that this work substantially prol onged the useful life
of the bridge and materially increased its val ue.

05-1056

Petitioner performed this project for the TxDOT.
Petitioner worked on a bridge on Farmto-Market 157
over Interstate H ghway 30 in Tarrant County, Texas.
The work rehabilitated damaged concrete beans so that
the bridge could reopen to traffic and carry its design
| oads. Petitioner concluded that this work
substantially prolonged the useful life of the bridge
and materially increased its val ue.

05-1059

Petitioner perfornmed this project for the TxDOT.
Petitioner worked on a bridge on Interstate H ghway 37
and U. S. H ghway 181 in Corpus Christi, Texas. The
wor k rehabilitated danaged concrete beans so that the
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bridge could reopen to traffic and carry its design

| oads. Petitioner concluded that this work
substantially prolonged the useful life of the bridge
and materially increased its val ue.

05-1060

Petitioner performed this project for the NITA
Petitioner worked on a highway. Petitioner’s work
consisted of “PGBT fire damage”. Petitioner concl uded
that this work was repair or naintenance.

05-1064

Petitioner performed this project for the ODOT.
Petitioner worked on a bridge on Interstate H ghway 40
at Choctaw Road. The work rehabilitated damaged
concrete beans so that the bridge could reopen to
traffic and carry its design | oads. Petitioner
concluded that this work substantially prol onged the
useful life of the bridge and materially increased its
val ue.

05-1065

Petitioner performed this project for the TxDOT.
Petitioner worked on a bridge on Interstate H ghway 35
at Corinth Street. The work rehabilitated damaged
concrete beans so that the bridge could reopen to
traffic and carry its design | oads. Petitioner
concluded that this work substantially prol onged the
useful life of the bridge and materially increased its
val ue.

05-999

Petitioner performed this project for the ODOT.
Petitioner worked on a bridge at Randall Avenue and
I nterstate Hi ghway 40 in Okl ahoma. Petitioner seal ed
joints, patched the bridge deck, and retrofitted beam
ends. Petitioner also renoved existing | ead paint (a
percei ved hazardous material), blasted the bridge to
remove corrosion, and applied a protective paint
coating designed to prevent future corrosion.
Petitioner concluded that this work substantially
prol onged the useful life of the bridge.
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06-1072

Petitioner performed this project for the ODOT.
Petitioner worked on a bridge at County Road and
Interstate Hi ghway 40 in Custer County, Oklahoma
Petitioner replaced structural steel portions of the
bridge to return the bridge to its original |oad
carrying capacity. Petitioner concluded that this work
substantially prolonged the useful life of the bridge
and materially increased its val ue.

06-1073

Petitioner performed this project for the ODOT.
Petitioner worked on a bridge at Ladd Road and
Interstate Hi ghway 35 in Mcd ain County, Cklahona.
Petitioner’s work strengthened the bridge and returned
the bridge to its original |oad carrying capacity.
Petitioner concluded that this work substantially
prol onged the useful life of the bridge and materially
i ncreased its val ue.

06-1074

Petitioner performed this project for the ODOT.
Petitioner worked on a bridge at Interstate H ghway 244
and the 23rd Street Ranp in Tul sa, Cklahona.

Petitioner strengthened the colums of the bridge to
resist future inpact damage fromderailed train cars in
a nearby railroad yard. Petitioner concluded that this
wor k substantially prolonged the useful life of the

bri dge.

06-1078

Petitioner performed this project for the ODOT.
Petitioner worked on a bridge on State H ghway 266 and
U.S. H ghway 169 in Tul sa County, Cklahoma. Petitioner
rehabilitated danmaged concrete beans so that the bridge
could reopen to traffic and carry its design | oads.
Petitioner concluded that this work substantially
prol onged the useful life of the bridge.

06-1084
Petitioner performed this project for the TxDOT.

Petitioner worked on a bridge on Interstate H ghway 37
and Sundown Bridge in Texas. Petitioner rehabilitated



- 11 -

damaged concrete beans so that the bridge coul d reopen
to traffic and carry its design |oads. Petitioner
concluded that this work substantially prol onged the
useful life of the bridge.

06-1087

Petitioner performed this project for the TxDOT.
Petitioner worked on a bridge on Interstate H ghway 20
at Farmto-Market 31 in Texas. Petitioner
rehabilitated danaged concrete beans to restore the
bridge’'s |oad carrying capacity. Petitioner concluded
that this work substantially prolonged the useful life
of the bridge.

06-1091

Petitioner perfornmed this project for the TxDOT.
Petitioner worked on a bridge at Interstate H ghway 30
and JimMIller Road in Texas. Petitioner rehabilitated
damaged concrete beans so that the bridge coul d reopen
to traffic and carry its design |oads. Petitioner
concluded that this work substantially prol onged the
useful life of the bridge.

New Construction Projects

03-906

Petitioner performed this project for the TxDOT.
Petitioner worked on a bridge at U S. H ghway 287 and
the Trinity River in Texas. Petitioner raised the
bridge to keep it out of the flood plain and reduce the
chance that the bridge could close on account of high
water or drifting debris. Petitioner concluded that
this work substantially prolonged the useful |ife of
t he bridge.

03-921

Petitioner performed this project for the TxDOT.
Petitioner worked on a bridge at U S. H ghways 80 and
175 in Texas. Petitioner’s work consisted of patching
the deck of the bridge. Petitioner concluded that this
wor k substantially prolonged the useful life of the
bridge driving surface.
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03-926

Petitioner performed this project for the TxDOT.
Petitioner worked on a bridge on Loop 335 in Texas.
Petitioner applied an epoxy overlay designed to protect
the bridge fromthe environnent. Petitioner concluded
that this work substantially prolonged the useful life
of the bridge deck

04- 937

Petitioner performed this project for the Gty of
Dal | as, Texas. Petitioner worked on a blast fence at
two | ocations at Love Field Airport in Dallas. The
bl ast fence included catwal ks and port hol es and was
built on an old apron to allow for maintenance run-ups
and a staging area for hijacked aircraft. Petitioner
concluded that this work materially increased the val ue
of the property and adapted the property to a new or
di fferent use.

04-954

Petitioner performed this project for the TxDOT.
Petitioner worked on sone bridge joints on Loop 360 in
Travis County, Texas. Petitioner rehabilitated
pavenent and joints. Petitioner concluded that this
wor k substantially prolonged the useful life of the
pavenent .

04- 955

Petitioner performed this project for the TxDOT.
Petitioner worked on sone bridge header joints in
Wl lianmson County, Texas. Petitioner rehabilitated of
pavenent and joints. Petitioner concluded that this
wor k substantially prolonged the useful life of the
pavenent .

04- 956

Petitioner performed this project for the TxDOT.
Petitioner worked on a bridge on Interstate 35 in
Travis County, Texas. Petitioner’s work involved
structural steel, head joints, and bridge deck patches.
Petitioner concluded that this work invol ving
structural steel and head joints substantially
prol onged the useful |ife of an HMAC overl ay.
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Petitioner concluded that this work involving the
bri dge deck patches substantially prol onged the useful
life of the bridge deck and the HVAC overl ay.

04- 959

Petitioner performed this project for the TxDOT.
Petitioner worked on a bridge on Interstate 35E in
Texas. Petitioner rehabilitated concrete pavenent so
that an asphalt overlay could be installed properly.
Petitioner also rehabilitated joints on the bridge.
Petitioner concluded that this work substantially
prol onged the useful life of the pavenent on the
bri dge.

04- 965

Petitioner perfornmed this project for the TxDOT.
Petitioner worked on State H ghway 205 in Texas.
Petitioner added turn | anes and driveways and patched
paving. Petitioner concluded that the added |anes and
dri veways adapted the highway to a different use.
Petitioner concluded that its pavenent work
substantially prolonged the useful life of both the
concrete pavenent and the new HVAC overl ay.

04- 967

Petitioner performed this project for the TxDOT.
Petitioner worked on Interstate H ghway 35E in Dall as,
Texas. Petitioner rehabilitated concrete pavenent so
that an asphalt overlay could be installed properly.
Petitioner also rehabilitated joints on the bridge.
Petitioner concluded that this work substantially
prol onged the useful life of the pavenent on the
bri dge.

04- 968

Petitioner performed this project for Eastfield
Coll ege in Texas. Petitioner rehabilitated a failed
colum at a building at the college. Petitioner
concluded that this work substantially increased the
useful life of the building fromzero to its origina
design life.
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04-971

Petitioner performed this project for the
Dal | as/ Fort Worth Airport Authority. Petitioner
wor ked on a garage ranp at the airport. The ranp had
deteriorated, and petitioner rebuilt the ranp to all ow
for traffic to exit the garage. Petitioner concluded
that this work materially increased the value of the
garage ranp and adapted the ranp to a new or different
use.

04-981

Petitioner performed this project for the TxDOT.
Petitioner worked on U. S. H ghway 67 in Texas.
Petitioner rehabilitated concrete pavenent so that an
asphalt overlay could be installed properly.
Petitioner also rehabilitated joints on the bridge.
Petitioner concluded that this work substantially
prol onged the useful life of the pavenent on the
bri dge.

04-982

Petitioner performed this project for the TxDOT.
Petitioner worked on Interstate H ghway 35E in Texas.
Petitioner rehabilitated concrete pavenent so that an
asphalt overlay could be installed properly.
Petitioner also rehabilitated joints on the bridge.
Petitioner concluded that this work substantially
prol onged the useful life of the pavenent on the
bri dge.

05-1000

Petitioner performed this project for the Kansas
Departnent of Transportation. Petitioner worked on a
bridge on Interstate Hi ghway 35 over 127th Street in
Wchita, Kansas. Petitioner applied an epoxy overl ay
designed to protect the bridge fromthe environnent.
Petitioner concluded that this work substantially
prol onged the useful life of the bridge.

05-1002
Petitioner performed this project for the QODOI.

Petitioner worked on a bridge on State Hi ghway 88 over
Dog Creek in Rogers County, Cklahoma. Petitioner
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installed a new traffic rail that upgraded the crash-
worthiness rating fromthe old rail. Petitioner
replaced the bridge deck to allow for traffic and
increase the bridge's load rating. Petitioner
concluded that this work substantially prol onged the
useful life of the bridge, materially increased its
val ue, and adapted the bridge to a new or different
use.

05-1003

Petitioner performed this project for the Gty of
Dal | as, Texas. Petitioner worked on the Marsalis
Avenue Bridge over the Dallas Zoo. Petitioner
repai nted the deteriorating substructure, replaced a
portion of the deck (including with a new pedestrian
wal kway), replaced a nunber of beans and girders, and
applied corrosive painting after renoving the old
paint. Petitioner concluded that this work
substantially prolonged the useful life of the bridge.

05-1011

Petitioner performed this project for the Crescent
Hotel in Dallas, Texas. Petitioner nodified a handrail
at the hotel and renpved and repl aced concrete to
conply with the Americans with Disabilities Act of 1990
(ADA), 42 U.S.C. secs. 12101-12213 (2006). Petitioner
concluded that this work adapted the property to a new
or different use.

05-1018

Petitioner performed this project for the TxDOT.
Petitioner worked on a bridge at U S. H ghway 287 and
Heritage Parkway in Texas. Petitioner rotated the
bridge’'s bearing pads. Petitioner concluded that this
wor k was repair or maintenance.

05-1019

Petitioner performed this project for the TxDOT.
Petitioner worked on a bridge on U S. H ghway 79 in
Panol a County, Texas. Petitioner rehabilitated
concrete pavenent so that an asphalt overlay could be
installed properly. Petitioner also rehabilitated
joints on the bridge. Petitioner concluded that this
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wor k substantially prolonged the useful life of the
pavenent on the bridge.

05-1028

Petitioner performed this project for the ODOT.
Petitioner worked on a steel bridge over Business
I nterstate Hi ghway 40 in Beckham County, Cklahoma. The
contractor renovated the bridge, and petitioner applied
the protective coating. Petitioner also renoved
exi sting |l ead paint (a perceived hazardous material),
bl asted the bridge to renove corrosion, and applied a
protective paint coating designed to prevent future
corrosion. Petitioner concluded that this work
substantially prolonged the useful life of the bridge
and materially increased its val ue.

05-1032

Petitioner perfornmed this project for the TxDOT.
Petitioner worked on a bridge on U S. H ghway 287 in
Texas. Petitioner |eveled the bearing pads.
Petitioner concluded that this work was repair or
mai nt enance.

05-1036

Petitioner performed this project for the TxDOT.
Petitioner worked on a bridge on Interstate H ghway 20
over the Brazos River in Texas. Petitioner adjusted
the bearings of the bridge to prevent damage and
rehabilitated cracks in a structural steel diaphragmto
allow the bridge to carry the load for which is was
originally designed. Petitioner also renpoved existing
| ead paint (a perceived hazardous material), blasted
the bridge to renove corrosion, and applied a
protective paint coating designed to prevent future
corrosion. Petitioner concluded that this work
substantially prolonged the useful life of the bridge
and materially increased its val ue.

05-1037

Petitioner performed this project for the ODOT.
Petitioner worked on a bridge on U S. H ghway 270 over
Caston Creek in Le Flore County, Cklahoma. Petitioner
sealed joints, patched the bridge deck, and retrofitted
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beam ends. Petitioner concluded that this work
substantially prolonged the useful life of the bridge.

05-1038

Petitioner performed this project for the TxDOT.
Petitioner worked on the pavenent on Interstate H ghway
20 in Texas. Petitioner rehabilitated concrete
pavenent so that an asphalt overlay could be installed
properly. Petitioner also rehabilitated joints on the
bridge. Petitioner concluded that this work
substantially prolonged the useful life of the pavenent
on the bridge.

05-1043

Petitioner perfornmed this project for the TxDOT.
Petitioner worked on the intersections at State Hi ghway
356. Petitioner added left and right turn lanes to the
intersections to inprove traffic flow Petitioner
concluded that this work materially increased the val ue
of the property and adapted it to a new or different
use.

05-1047

Petitioner performed this project for the Gty of
Fort Worth, Texas. Petitioner worked on the Hul en
Street Bridge in Fort Worth. Petitioner sealed joints,
pat ched the bridge deck, and retrofitted beam ends.
Petitioner concluded that this work substantially
prol onged the useful life of the bridge.

05-1052

Petitioner performed this project for the Gty of
Dal | as, Texas. Petitioner worked on the aprons at two
termnals at the Love Field Airport in Dallas.
Petitioner upgraded the ranps to the aprons for heavier
aircraft, by renoving approximately 12,000 square yards
of approxi mately 50-year-old, 13-inch pavenent and
replacing it wwth 16-inch pavenent. Petitioner also
repl aced the existing trench drains with new drains
that net applicable Federal standards. Petitioner
concluded that this work substantially prol onged the
useful life of the property, materially increased its
val ue, and adapted the property to a new or different
use.
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05- 1057

Petitioner performed this project for the TxDOT.
Petitioner worked on a bridge on U S. H ghway 83 in
Texas. Petitioner nodified the bearings on the bridge
to prevent damage and to maintain the bridge s | oad
carrying capacity. Petitioner concluded that this work
substantially prolonged the useful life of the bridge.

05-995

Petitioner performed this project for the Gty of
&l ahoma City, Oklahoma. Petitioner worked on a bridge
at Wal nut Avenue in Cklahoma City. Petitioner renoved
exi sting |l ead paint (a perceived hazardous material),
bl asted the bridge to renove corrosion, and applied a
protective paint coating designed to prevent future
corrosion. Petitioner concluded that this work
substantially prolonged the useful life of the bridge.

06-1069

Petitioner performed this project for the Lakes of
Coppel I housi ng subdi vision in Coppell, Texas.
Petitioner worked on a failing retaining wall that
spanned the | ength of the waterways running through the
subdi vision. The wall had cracked and was falling into
the water. Petitioner replaced the failing wall wth a
new retaining wall and inproved the drai nage behind the
wal | . Petitioner concluded that this work
substantially prolonged the useful life of the
subdi vision and materially increased its val ue.

06-1071

Petitioner performed this project for the TxDOT.
Petitioner worked on a bridge on U S. H ghway 290 in
Texas. Petitioner installed new bridge joints to
inprove the life of the new overlay. Petitioner
concluded that this work substantially prol onged the
useful life of the property.

06-1085
Petitioner perfornmed this project for the TxDOT.

Petitioner worked on a culvert along State H ghway 121
in Texas. Petitioner’s work consisted of structural
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repairs and waterproofing. Petitioner concluded that
this work was repair or maintenance.

06-1089

Petitioner performed this project for the TxDOT.
Petitioner worked on a bridge on Interstate H ghway 30
in Texas. Petitioner rehabilitated concrete pavenent
so that an asphalt overlay could be installed properly.
Petitioner concluded that this work substantially
prol onged the useful life of the pavenent on the
bri dge.

06-1093

Petitioner perfornmed this project for the TxDOT.
Petitioner worked on the State H ghway 356/Interstate
H ghway 35E/U.S. H ghway 75 bridge in Texas.

Petitioner applied an epoxy overlay to restore the
driving surface and protect the concrete deck from
future corrosion. Petitioner concluded that this work
substantially prolonged the useful life of the bridge.

M sc. Jobs

Petitioner does not explain the jobs that it has
included in this project. W understand petitioner not
to argue that the work on this project was other than
repair or maintenance.

Rehabilitati on Projects

02-861

Petitioner performed this project for the
Dal |l as/ Forth Worth Airport Authority. Petitioner
wor ked on pavenent at Dallas/Fort Wrth Airport.
Petitioner rehabilitated the pavenent on the
runway/taxi way. Petitioner concluded that this work
substantially prolonged the useful life of the
runway/ t axi way.

03-874

Petitioner perfornmed this project for the TxDOT.
Petitioner worked on a bridge on Interstate H ghway 35
and Peachtree Road in Tarrant County, Texas.

Petitioner rehabilitated pavenent and joints.
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Petitioner concluded that this work substantially
prol onged the useful life of the bridge.

03-890

Petitioner performed this project for the ODOT.
Petitioner worked on various bridges in Garvin,
Li ncol n, and Johnston Counties, klahoma, near State
H ghways 18, 19, and 99. Petitioner sealed joints,
pat ched bridge decks, and retrofitted beam ends.
Petitioner concluded that this work substantially
prol onged the useful lives of the bridges.

03-902

Petitioner performed this project for the ODOT.
Petitioner worked on various bridges in Caddo and Love
Counties, Cklahoma, near State Hi ghways 32 and 58 and
U S. H ghways 77 and 281. Petitioner sealed joints,
pat ched bridge decks, and retrofitted beam ends.
Petitioner concluded that this work substantially
prol onged the useful lives of the bridges.

03-915

Petitioner performed this project for the TxDOT.
Petitioner worked on a bridge on Interstate H ghway 635
in Texas. Petitioner rehabilitated pavenent and joints
so that an asphalt overlay could be installed properly.
Petitioner concluded that this work substantially
prol onged the useful life of the bridge.

04- 950

Petitioner performed this project for the ODOT.
Petitioner worked on bridges at U S. H ghways 39 and 77
in Ceveland and MC ain Counties, lahoma. The
bridges were rapidly deteriorating, and petitioner
repl aced the concrete decks and fl oor beans of the
bridges. Petitioner’s work allowed the | oad
restrictions for truck traffic to be lifted.

Petitioner concluded that this work substantially

prol onged the useful lives of the bridges, materially

i ncreased their values, and adapted the bridges to new
or different uses.
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04- 951

Petitioner performed this project for the ODOT.
Petitioner worked on various bridges in Cklahoma at
State H ghways 14, 15, and 136. Petitioner renoved
exi sting |l ead paint (a perceived hazardous material),
bl asted the bridges to renove corrosion, and applied
protective paint coatings designed to prevent future
corrosion. Petitioner concluded that this work
substantially prolonged the useful life of the bridges
and materially increased their val ues.

04- 958

Petitioner performed this project for the ODOT.
Petitioner worked on a bridge at State Hi ghway 151 and
Keystone Damin Tul sa County, lahoma. Traffic had
fallen through the bridge’'s deck, and concrete fromthe
pavenent had fallen down into the operating nmechani sns
of the hoist. Petitioner rehabilitated the concrete
pavenent of the bridge damand rehabilitated a
guardrail. Petitioner concluded that this work
substantially extended the useful life of the bridge
and materially increased its val ue.

04- 960

Petitioner performed this project for the ODOT.
Petitioner worked on a bridge at State Hi ghway 54 over
Calvary Creek in Washita County, Cklahoma. Petitioner
added structural steel to the bridge beans which
i ncreased the weight of |oads that trucks could carry
on the bridge. Petitioner concluded that this work
substantially prolonged the useful life of the bridge
and adapted it to a new or different use.

04-961

Petitioner performed this project for the ODOT.
Petitioner worked on a bridge at State Hi ghway 54 over
Horse & Deer Creeks in Custer County, Cklahona.
Petitioner added structural steel to the bridge beans
whi ch increased the weight of |oads that trucks could
carry on the bridge. Petitioner concluded that this
wor k substantially prolonged the useful life of the
bridge and adapted it to a new or different use.
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04- 969

Petitioner performed this project for the ODOT.
Petitioner worked on four bridges on county roads in
Ckl ahoma. Petitioner sealed joints, patched the decks
of the bridges, and retrofitted beamends. Petitioner
concluded that this work substantially prol onged the
useful |ives of the bridges.

04-970

Petitioner performed this project for the ODOT.
Petitioner worked on seven bridges in Okl ahoma.
Petitioner sealed joints, patched the decks of the
bridges, and retrofitted beamends. Petitioner
concluded that this work substantially prol onged the
useful |ives of the bridges.

04-983

Petitioner performed this project for the Town of
Addi son, Texas. Petitioner worked on pavenent on a
bridge on Belt Line Road in Addison. Petitioner
rehabilitated pavenent and joints so that an asphalt
overlay could be installed properly. Petitioner
concluded that this work substantially prol onged the
useful life of the bridge.

04- 985

Petitioner performed this project for the QODOI.
Petitioner worked on a bridge at State Hi ghway 151 and
Keystone Damin Tul sa County, Oklahoma. Petitioner
rehabilitated concrete pavenent across the dam and
applied a sealant. Petitioner concluded that this work
substantially prolonged the useful life of the bridge
and materially increased its val ue.

04- 986

Petitioner performed this project for the ODOT.
Petitioner worked on a bridge at State Hi ghway 1 and
Gaines Creek in Gklahoma. Petitioner rehabilitated the
structural steel, renoved old corroded steel, and
applied a protective paint coating designed to prevent
future corrosion. Petitioner concluded that this work
substantially prolonged the useful life of the bridge
and adapted it to a new or different use.
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04- 987

Petitioner performed this project for the ODOT.
Petitioner worked on a bridge at State Hi ghway 99 over
State Hi ghway 3 and Creek in Pontotoc County, Okl ahona.
Petitioner sealed joints, patched the bridge deck, and
retrofitted beamends. Petitioner concluded that this
wor k substantially prolonged the useful life of the
bri dge.

05-1004

Petitioner performed this project for the QODOI.
Petitioner worked on various steel bridges at
Interstate Hi ghway 44 at 12th and 19th Streets in
&l ahoma County, Cklahoma. Petitioner sealed joints,
pat ched the decks of the bridges, and retrofitted beam
ends. Petitioner also renoved existing | ead paint (a
percei ved hazardous material), blasted the bridges to
remove corrosion, and applied protective paint coatings
designed to prevent future corrosion. Petitioner
concluded that this work substantially prol onged the
useful lives of the bridges and materially increased
their val ue.

05-1006

Petitioner performed this project for the NITA
Petitioner cleaned and seal ed pavenent joints to
prevent the intrusion of water. Petitioner concl uded
that this work substantially prolonged the useful life
of the existing pavenent.

05-1009

Petitioner performed this project for the TxDOT.
Petitioner rehabilitated concrete traffic barrier
walls. Petitioner concluded that this work
substantially prolonged the useful life of the traffic
barrier walls.

05-1013

Petitioner performed this project for the TxDOT.
Petitioner worked on a bridge at State Hi ghway 15 and
the Brazos River in Texas. Petitioner repositioned the
rocker bearing assenblies and installed new stiffeners
so that the bridge would not self-destruct. (A
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stiffener, sonetines called a gusset plate, is an
accessory to a steel structure that restrains a
distortion of sone or all of the steel.) Petitioner
concluded that this work substantially prol onged the
useful life of the bridge.

05-1017

Petitioner performed this project for the TxDOT.
Petitioner worked on a bridge on or at Interstate
H ghway 35 in Austin (Travis County), Texas. The arnor
joints on the bridge were com ng | oose and the steel
was sticking up in the traffic. Petitioner
rehabilitated the joints and the steel. The bridge
woul d have been closed wthout this work. Petitioner
concluded that this work substantially prol onged the
useful life of the bridge.

05-1020

Petitioner performed this project for the ODOT.
Petitioner worked on a bridge in Cklahoma. Petitioner
rehabilitated pavenent and joints so that an asphalt
overlay could be installed properly. Petitioner
concluded that this work substantially prol onged the
useful life of the bridge.

05-1022

Petitioner performed this project for the TxDOT.
Petitioner worked on a bridge at U S. H ghway 277 and
Vall ey Creek in Abilene, Texas. Petitioner replaced
t he bearing pads on the bridge. Petitioner concluded
that this work substantially prolonged the useful life
of the bridge.

05-1024

Petitioner performed this project for the TxDOT.
Petitioner worked on a bridge at U S. H ghway 59 in
Lufkin, Texas. Petitioner rehabilitated the bridge
joints. Petitioner concluded that this work
substantially prolonged the useful life of the bridge
and materially increased its val ue.
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05-1033

Petitioner performed this project for the NITA
Petitioner worked on pavenent. Petitioner routed and
seal ed cracks in the pavenent to prevent noisture
intrusion. Petitioner concluded that this work
substantially prolonged the useful life of the
pavenent .

05-1046

Petitioner perfornmed this project for the TxDOT.
Petitioner worked on a bridge on U S. H ghway 75 in
Grayson County, Texas. Wrk was al so perforned on
parts of the railing and the deck. Petitioner cleaned
and sealed joints, patched the bridge deck, and
retrofitted beamends. Petitioner concluded that this
wor k substantially prolonged the useful life of the
bri dge.

05-1048

Petitioner performed this project for the ODOT.
Petitioner worked on a bridge at Interstate H ghways 40
and 44 in Gkl ahoma County, Cklahoma. Petitioner
renoved existing |l ead paint (a perceived hazardous
material), blasted the bridge to renove corrosion, and
applied a protective paint coating designed to prevent
future corrosion. Petitioner also rehabilitated part
of the deck of the bridge. Petitioner concluded that
this work substantially prolonged the useful |ife of
the bridge and materially increased its val ue.

05-1049

Petitioner performed this project for the ODOT.
Petitioner worked on a bridge at Interstate H ghways 35
and 44 in Comanche and Garvin Counties, Cklahomna.
Petitioner sealed joints, patched the bridge deck, and
retrofitted beamends. Petitioner also renoved
exi sting |l ead paint (a perceived hazardous material),
bl asted the bridge to renove corrosion, and applied a
protective paint coating designed to prevent future
corrosion. Petitioner concluded that this work
substantially prolonged the useful life of the bridge
and materially increased its val ue.
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05- 1050

Petitioner performed this project for the ODOT.
Petitioner worked on a bridge in Beckham County,
Okl ahoma. Petitioner sealed joints, patched the bridge
deck, and retrofitted beamends. Petitioner also
removed existing | ead paint (a perceived hazardous
material), blasted the bridge to renove corrosion, and
applied a protective paint coating designed to prevent
future corrosion. Petitioner concluded that this work
substantially prolonged the useful life of the bridge
and materially increased its val ue.

05-1051

Petitioner performed this project for the Gty of
Forth Worth, Texas. Petitioner worked on a bridge on
Riverside Drive in Fort Worth. Petitioner renoved
exi sting |l ead paint (a perceived hazardous material),
bl asted the bridge to renove corrosion, and applied a
protective paint coating designed to prevent future
corrosion. Petitioner concluded that this work
substantially prolonged the useful life of the bridge
and materially increased its val ue.

05-1061

Petitioner performed this project for the ODOT.
Petitioner worked on a bridge at Interstate H ghway 35
and the Canadi an River in Oklahoma. The expansion
joints had failed, allow ng the bridge deck to spal
and deteriorate and allow ng salt and/or water to get
to the slab substructure. (In the construction
i ndustry, the word “spall” as a noun refers to a
surface defect and as a verb to the breaking up of a
material to create a surface defect.) Petitioner
rehabilitated the deck and the joints. Petitioner
concluded that this work substantially extended the
useful life of the bridge.

05-1062

Petitioner perfornmed this project for the TxDOT.
Petitioner worked on a bridge at Loop 1 and Gai nes
Creek in Texas. The bearing pads had failed, and
petitioner raised the bridge and installed new and
updat ed pads to keep the bridge fromdestroying itself.
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Petitioner concluded that this work substantially
prol onged the useful life of the bridge.

05-1063

Petitioner performed this project for the NITA
Petitioner changed the bearing pads on the Muntain
Creek Lake Bridge to prevent danage at the beani bearing
seat interface. Petitioner concluded that this work
substantially prolonged the useful life of the bridge.

05- 996

Petitioner performed this project for the Gty of
Tul sa, Okl ahoma. Petitioner worked on the Tul sa
Ckl ahoma Civic Center. Petitioner rehabilitated and
wat er proof ed the deck of the civic center. Petitioner
concluded that this work substantially prol onged the
useful life of the civic center.

05-997

Petitioner perfornmed this project for the TxDOT.
Petitioner worked on a bridge on Interstate H ghway 10.
Petitioner renoved and replaced failing expansion
joints that were allow ng the bridge deck to
deteriorate and letting noisture into the substructure.
Petitioner concluded that this work substantially
prol onged the useful life of the bridge and materially
i ncreased its val ue.

06- 1067

Petitioner performed this project for the TxDOT.
Petitioner worked on a bridge at U S. H ghway 69 and
Choctaw Creek in Texas. Petitioner sealed joints,
patched the bridge deck, and retrofitted beam ends.
Petitioner also renoved existing |ead paint (a
percei ved hazardous material), blasted the bridge to
remove corrosion, and applied a protective paint
coating designed to prevent future corrosion.
Petitioner concluded that this work substantially
prol onged the useful life of the bridge and materially
i ncreased its val ue.
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06- 1068

Petitioner performed this project for the ODOT.
Petitioner worked on a bridge at State Hi ghway 58 over
the Washita River in Caddo County, Gkl ahona.

Petitioner sealed joints, patched the bridge deck, and
retrofitted beamends. Petitioner concluded that this
wor k substantially prolonged the useful life of the
bri dge.

06-1070

Petitioner perfornmed this project for the Gty of
Ckl ahoma CGity, Oklahoma. Petitioner worked on the
&l ahoma City Grandstand. The expansion joints and
their supports were failing in various sections of the
grandstand, and petitioner rehabilitated those joints.
Wthout the rehabilitation, the grandstand woul d have
been unusabl e and continuing to self-destruct.
Petitioner concluded that this work substantially
extended the useful life of the structure.

06-1075

Petitioner performed this project for the TxDOT.
Petitioner worked on a bridge at State H ghways 82 and
87 in Texas. Petitioner strengthened and retrofitted
the structural conponents to help the bridge regain and
mai ntain its design |oads carrying capacity.

Petitioner concluded that this work substantially
prol onged the useful life of the bridge.

06-1076

Petitioner performed this project for the Gty of
Law on, Okl ahoma. Petitioner worked on a bridge at
Gore Boul evard and Cashe Road in Okl ahoma. Petitioner
sealed joints, patched the bridge deck, and retrofitted
beam ends. Petitioner concluded that this work
substantially prolonged the useful life of the bridge
and materially increased its val ue.

06-1079

Petitioner performed this project for the ODOT.
Petitioner worked on a bridge at U S. H ghways 62 and
74 in kIl ahoma and Logan Counties, Okl ahona.

Petitioner sealed joints, patched the bridge deck, and
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retrofitted beam ends. Petitioner concluded that this
wor k substantially prolonged the useful life of the
bri dge.

06-1080

Petitioner performed this project for the Gty of
Dal | as, Texas. Petitioner reconfigured the
streetscapes on Field, St. Paul, and Harwood Streets to
provi de better pedestrian novenent and safety.
Petitioner concluded that this work materially
i ncreased the value of the property and adapted the
property to a new or different use.

06-1081

Petitioner performed this project for the Gty of
&l ahoma City, Oklahoma. Petitioner worked on a bridge
at G marron Road over Interstate Hi ghway 40 in Ckl ahoma
City. Petitioner sealed joints, patched the bridge
deck, and retrofitted beamends. Petitioner concl uded
that this work substantially prolonged the useful life
of the bridge.

06-1082

Petitioner performed this project for the Gty of
Ckl ahoma Gity, Oklahoma. Petitioner worked on the
Rockwel | Avenue Bridge in lahoma Cty. Petitioner
sealed joints, patched the bridge deck, and retrofitted
beam ends. Petitioner concluded that this work
substantially prolonged the useful life of the bridge.

06-1088

Petitioner performed this project for the ODOT.
Petitioner worked on the Rockwell Avenue Bridge in
Ckl ahoma. Petitioner sealed joints, patched the bridge
deck, and retrofitted beamends. Petitioner concl uded
that this work substantially prolonged the useful life
of the bridge.

06-1090

Petitioner performed this project for the NITA
Petitioner worked on the entrance to a building in
Pl ano, Texas. Petitioner nodified the entrance to
conply with the ADA. Petitioner concluded that this
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wor k substantially prolonged the useful life of the
property, materially increased its val ue, and adapted
the property to a new or different use.

06-1094

Petitioner performed this project for the NITA
Petitioner rehabilitated concrete pavenent and joints
on a bridge so that an asphalt overlay could be
installed properly. Petitioner concluded that this
wor k substantially prolonged the useful life of the
bri dge.

06-1095

Petitioner perfornmed this project for CPS Energy.
Petitioner rehabilitated an old trolley bridge on
M ssion Road, increasing the |oad carrying capacity of
the bridge to allow for trucks. Petitioner concluded
that this work substantially prolonged the useful life
of the bridge, materially increased its value, and
adapted the bridge to a new or different use.

06-1096

Petitioner performed this project for the TxDOT.
Petitioner worked on a bridge on Interstate H ghway 20
in Texas. Petitioner sealed joints, patched the bridge
deck, and retrofitted beamends. Petitioner concl uded
that this work substantially prolonged the useful life
of the bridge.

OPI NI ON

Backgr ound

We deci de whether the disputed anmount is DPGR. The parties
agree that the disputed anobunt is DPGR to the extent that
petitioner perfornmed work on projects that erected or
substantially renovated real property. 1In addition, the parties
agree that petitioner’s work substantially renovated real

property to the extent that: (1) The work renovated a maj or
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conponent or substantial structural part of real property and

(2) the renovations materially increased the value of the real
property, substantially prolonged the useful life of the real
property, and/or adapted the real property to a different or new
use. Further, the parties do not dispute that petitioner’s work
met the first prong of this two-part substantial renovation
test.® Qur decision therefore turns on whether petitioner’s work
erected property or, to the extent it did not, net the second
prong of the test.’

Petitioner argues that it “erected” or “substantially
renovated” real property and therefore the di sputed anmount is
DPGR. Respondent argues that petitioner’s work falls outside of
t he neani ngs of those ternms and therefore the disputed amount is

not DPGR W agree with petitioner.

®Respondent concedes in his opening brief that petitioner’s
work on the bridges nmet the first prong but advances no argunent
as to petitioner’s work on the other types of property. Each of
t hose other types of property is “real property” wthin the
meani ng of sec. 199 because it is either a building or other
property that is and ordinarily will remain affixed to rea
property for an indefinite period. See sec. 1.199-3(m(2)(i),
| ncone Tax Regs.; see also sec. 1.263A-8(c)(3), Incone Tax Regs.
Furthernmore, we find in the record that petitioner’s work on
t hese other types of property renovated a maj or conponent or a
substantial structural part of that property. W conclude that
all of the properties in dispute neet the first prong of this
two-part test.

'Hereinafter, we use the term“di sputed projects” to refer
to the 104 projects discussed supra p. 6, less the 5 of those
projects that petitioner characterizes as repair or nmaintenance.



1. Burden of Proof

Respondent determ ned that none of the disputed anmount is
DPGR, and respondent’s determnation is presuned correct. See

Welch v. Helvering, 290 U S. 111, 115 (1933); see also Interstate

Transit Lines v. Comm ssioner, 319 U S. 590, 593 (1943) (stating

that deductions are a matter of |egislative grace for which

t axpayers nust prove their entitlement); cf. Helvering v. Bliss,

293 U. S. 144, 150-151 (1934) (stating that tax provisions should
not be narrowWy construed where, as here, they are
“liberalizations of the law in the taxpayer’s favor, * * *
begotten from notives of public policy”). A taxpayer generally
nmust prove the Conmm ssioner’s determ nation wong in order to
prevail. See Rule 142(a). Section 7491(a), however, sonetines
pl aces the burden of proof upon the Comm ssioner.

The record allows us to decide this case without regard to
whi ch party bears the burden of proof. W proceed to do so. W
need not and do not decide which party bears the burden of proof.

[11. Section 199

A. Applicable Text

Qur substantive analysis begins with the rel evant text of
section 199. (W set forth that text in appendix D.) Section
199(a) allows a corporate taxpayer such as petitioner to deduct a
percentage (equal to 3 percent for the subject year) of the

| esser of (1) its qualified production activities incone or
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(2) its taxable inconme (as conmputed without regard to the
deduction under section 199(a)). Section 199(b)(1) limts that
deduction to 50 percent of the wages that the taxpayer pays
during the year. Section 199(c)(1) defines the term*“qualified
production activities incone” as the taxpayer’s DPCGR | ess the sum
of its cost of goods sold (allocable to the DPGR) plus certain
expenses and other itens. Section 199(c)(4)(A)(ii) provides that
DPGR i ncl udes a taxpayer’s gross receipts fromthe construction
of real property perforned in the United States if the taxpayer
is engaged in the active conduct of a construction business and
the gross receipts are derived in the ordinary course of that
busi ness.

Section 199 does not define the phrase “construction of real
property” as its appears in section 199(c)(4) (A (ii), and it is
t he neaning of that phrase that is the focus of our analysis.
The parties do not dispute that petitioner is entitled to a
deducti on under section 199(a) to the extent that petitioner’s
work on the disputed projects falls within the nmeani ng of that
phrase. Nor do the parties dispute that petitioner’s work wl|
fall within the nmeaning of that phrase if the work “erected” or
“substantially renovated” real property within the neani ng of

section 1.199-3(m, Incone Tax Regs.



B. Leqgi sl ative H story

Section 199 was added to the Code by the American Jobs
Creation Act of 2004 (AJCA), Pub. L. 108-357, sec. 102(a), 118
Stat. 1424, to give donestic manufacturers a tax deduction for
certain donestic production activities. The conferees noted that
then-present | aw did not reduce a corporate taxpayer’s incone tax
for inconme fromdonestic activities and stated that section 199
woul d provide such a reduction in certain cases. See H Conf.
Rept. 108-755, at 265-275 (2004). The conferees stated that
“construction activities perforned in the United States” was one
of those cases, that “activities that are directly related to the
erection or substantial renovation of residential and commerci al
bui l dings and infrastructure” were “construction activities”, and
that “structural inprovenents, but not nere cosnetic changes,
such as painting” were “substantial renovation”. |d. at 271 &
n.26. The name of the AJCA and the statute’s wage |imtation on
t he amount of the deduction under section 199(a) indicate that
Congress intended that section 199 create jobs in the United
States and ot herwi se strengthen the U S. econony.

| V. Qi dance From the Conmi ssioner and Fromthe Secretary

A. Noti ce 2005-14

On January 19, 2005, the Comm ssioner released Notice
2005-14, 2005-1 C. B. 498, to provide “interimguidance” on

section 199. The notice stated that the Secretary was currently
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devel opi ng regul ati ons under section 199 and that taxpayers could
rely on the interimguidance until the regul ations were issued.
Id. sec. 1, 2005-1 C. B. at 502.

As relevant here, Notice 2005-14, sec. 4.04(11)(a) and (b),
2005-1 C. B. at 520, stated that “The term ‘construction’ neans
the construction or erection of real property” and that

Activities constituting construction include activities
performed in connection with a project to erect or
substantially renovate real property, but do not

i ncl ude tangential services such as hauling trash and
debris, and delivering materials, even if the
tangential services are essential for construction.
However, if the taxpayer perform ng construction al so,
in connection with the construction project, provides
tangential services such as delivering materials to the
construction site and renoving its construction debris,
the gross receipts derived fromthe tangential services
are DPGR. Inproving |land (for exanple, grading and

| andscapi ng) and painting are activities constituting
construction only if these activities are perfornmed in
connection wth other activities (whether or not by the
sane taxpayer) that constitute the erection or
substantial renovation of real property. * * *

Noti ce 2005-14, sec. 4.04(11)(d), 2005-1 C.B. at 520, stated
that the “term ‘substantial renovation’ neans the renovation of a
maj or conponent or substantial structural part of real property
that materially increases the value of the property,
substantially prolongs the useful |life of the property, or adapts
the property to a new or different use.” Notice 2005-14, sec.
3.04(11)(d), 2005-1 C. B. at 511, explained as to that neaning:

The Service and Treasury Departnent believe that the

standard to be applied in determ ning whether there has

been a substantial renovation of real property is the
standard applied under 8 263(a) to determ ne whether a
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taxpayer’s activities result in permanent inprovenents
or betterments of property, such that the cost of the
activities nmust be capitalized * * * [and that the
definition of the term substantial renovation as set
forth in the notice is] consistent with the rul es under
§ 263(a) * * *

B. 2005 Proposed Requl ati ons

On Novenber 4, 2005, the Secretary published proposed
regul ati ons under section 199. See secs. 1.199-0 through
1.199-8, Proposed Incone Tax Regs., 70 Fed. Reg. 67240 (Nov. 4,
2005). The proposed regul ations stated that the final
regul ati ons, when published, would apply to taxable years
begi nning after Decenber 31, 2004. See sec. 1.199-8(g), Proposed
| ncone Tax Regs., 70 Fed. Reg. 67276 (Nov. 4, 2005). The
proposed regul ations stated that taxpayers could rely on the
proposed regul ati ons and/or the interimguidance set forth in
Noti ce 2005-14, supra, until the final regulations were published
in the Federal Register. See id.

The definition of the word “construction” in the proposed
regulations was simlar to its definition in Notice 2005- 14,
supra. Section 1.199-3(1)(21)(i) and (2), Proposed |Incone Tax
Regs., 70 Fed. Reg. 67254, 67255 (Nov. 4, 2005), stated that “The

term constructi on neans the construction or erection of real

property” and

Activities constituting construction include activities
performed in connection with a project to erect or
substantially renovate real property, but do not

i ncl ude tangential services such as hauling trash and
debris, and delivering materials, even if the
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tangential services are essential for construction.
However, if the taxpayer perform ng construction al so,
in connection with the construction project, provides
tangential services such as delivering materials to the
construction site and renoving its construction debris,
the gross receipts derived fromthe tangential services
are DPGR. I nprovenents to |and that are not
capitalized to the land (for exanple, |andscaping) and
painting are activities constituting construction only
if these activities are perfornmed in connection with
other activities (whether or not by the sane taxpayer)
that constitute the erection or substantial renovation
of real property * * *

The proposed regul ations also followed the definition of the
term “substantial renovation” set forth in Notice 2005-14, supra.
Section 1.199-3(1)(4), Proposed Incone Tax Regs., 70 Fed. Reg.

67255 (Nov. 4, 2005), stated that the “term substanti al

renovation neans the renovation of a nmajor conponent or
substantial structural part of real property that materially

i ncreases the value of the property, substantially prolongs the
useful life of the property, or adapts the property to a new or
different use.” Wile this definition adopted sone of the
grounds for capitalization under section 263(a) and the
regul ati ons thereunder, see sec. 1.263(a)-1(b), Incone Tax Regs.
(stating that an expense is generally a capital expenditure if

t he expense adds to the value or substantially prolongs the
useful life of property owned by the taxpayer or adapts the
property to a new or different use), the proposed regulations did
not explicitly adopt all of those grounds. The proposed

regul ations, for exanple, did not explicitly adopt the standard
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of section 1.263(a)-2(a), Inconme Tax Regs., that “The cost of
acqui sition, construction, or erection of buildings, machinery
and equi pment, furniture and fixtures, and simlar property
having a useful life substantially beyond the taxable year” is a

capital expenditure. See also INDOPCO, Inc. v. Comm ssioner,

503 U.S. 79, 87-89 (1992) (holding that an expenditure that
produces a significant future benefit is a capital expenditure
under section 263(a)).

C. 2006 Fi nal Requl ati ons

On June 1, 2006, the Secretary published final regul ations
under section 199. See secs. 1.199-0 through 1.199-9, Incone Tax
Regs., 71 Fed. Reg. 31283 (June 1, 2006). The final regul ations
are applicable to taxable years beginning on or after June 1
2006. See sec. 1.199-8(i)(1), Incone Tax Regs. The final
regul ations al so stated, however, that a taxpayer could rely on
the final regulations for taxable years begi nning before May 18,
2006, provided that the taxpayer followed all of those final
regul ations. See id. The final regulations stated that
t axpayers who do not rely on the final regulations for taxable
years begi nning before June 1, 2006, may rely on the proposed
regul ations and/or the interimguidance set forth in Notice 2005-
14, supra. See id.

The final regulations stated that “The term construction

means activities and services relating to the construction or
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erection of real property”. Sec. 1.199-3(m(i)(1), Incone Tax
Regs. The final regul ations al so stat ed:

Activities constituting construction are activities
performed in connection with a project to erect or
substantially renovate real property * * *

* * * Activities constituting construction do not
i ncl ude tangential services such as hauling trash and
debris, and delivering materials, even if the
tangential services are essential for construction.
However, if the taxpayer perform ng construction also,
in connection with the construction project, provides
tangential services such as delivering materials to the
construction site and renoving its construction debris,
then the gross receipts derived fromthe tangenti al
services are DPGR

* * * Inprovenents to land that are not
capitalizable to the land (for exanple, |andscapi ng)
and painting are activities constituting construction
only if these activities are performed in connection
with other activities (whether or not by the sane
t axpayer) that constitute the erection or substanti al
renovation of real property * * *

[Sec. 1.199-3(m(2), Inconme Tax Regs.]
The final regulations further stated (as did Notice 2005-14,

supra, and the proposed regulations) that “the term substanti al

renovation neans the renovation of a nmajor conponent or
substantial structural part of real property that materially

i ncreases the value of the property, substantially prolongs the
useful life of the property, or adapts the property to a new or
different use.” Sec. 1.199-3(m(5), Incone Tax Regs. The final
regul ations, |like the proposed regulations, did not explicitly
adopt ot her grounds for capitalization under section 263(a) and

t he regul ati ons thereunder.



V. Expert Testi nony

A.  Overview

Each party relies on expert testinony to support its or his
view that petitioner’s work is or is not the erection or
substantial renovation of real property. Petitioner called two
individuals to testify as experts on engineering in the context
of petitioner’s business. Respondent called one individual to
testify as an expert on construction engi neering and construction
managenent. The Court recogni zed each of the three individuals
as an expert. The Court also received into evidence each
individual’s witten report (as supplenmented, in the cases of the
i ndividuals called by petitioner). See Rule 143(g) (stating that
an expert witness shall submt to the Court a witten report that
serves as his or her direct testinony).

B. Petitioner’'s Experts

1. M. GG bson

WlliamE G bson (M. G bson) was one of petitioner’s
experts. M. Gbson is a licensed professional engineer, and he
earned a bachel or of science degree in civil engineering in 1966
and a master of business adm nistration degree in managenent in
1968. He has worked with highway and bridge construction for
over 40 years, he has worked with structural rehabilitation for

over 20 years, and he works currently for petitioner as its chief
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executive officer.® M. Gbson is an active nenber of nany
associ ations/societies of engineers, and he or petitioner has
recei ved nunmerous awards for his or its work in the field of
construction. He has advised Federal and State highway
departnents on the construction of bridges and of other
infrastructure.

M. Gbsonis famliar wwth the specific work that
petitioner performed on each of its projects. He reinforced that
famliarity by exam ning petitioner’s docunents relating to the
projects and by visiting a substantial nunber of the jobsites.
He classified the projects into the follow ng groups: (1) Those
projects which extended the useful |life of real property by nore
than 3 years; (2) those projects which increased the val ue of
real property by nore than 5 percent of the conponent being
wor ked upon; (3) those projects that adapted the property or
conponent to a new or different use; and (4) those projects that
were part of new construction. He characterized the remaining
projects which did not fall into one of these four categories as
routi ne mai nt enance or repairs.

M. G bson concluded fromhis analysis that petitioner’s
wor k on over 95 percent of the disputed projects was substanti al

renovation within the nmeaning of the final regulations and their

8. G bson also has a significant financial interest in
petitioner.
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predecessors. His report, as suppl enented, supported his
conclusion wth vast anmounts of data and with many di agrans,
charts, and pictures depicting the specific construction work
petitioner perfornmed. His report, as supplenented, further
supported his conclusion with detailed bid sheets for the
projects and with articles and treatises relating to pavenent
preservation, the extension of the useful Iife of roads and
bri dges, the inprovenent of the condition of bridges, and bridge
managenent .

2. M. Snith

Douglas L. Smth (M. Smth) was petitioner’s other expert.
M. Smth is a licensed professional engineer, and he earned a
bachel or of science degree in civil engineering in 1983 and a
mast er of science degree in civil engineering in 1985. He has
worked with building or infrastructure construction for over 18
years, and he is an active nenber of various societies of
engi neers. He currently works for a consulting, engineering,
architectural, and material science firmthat is unrelated to
petitioner. He and the firmspecialize in investigating and
repairing infrastructure that fails to neet performance
expect ati ons because of deterioration, collapse, or the |ike.
The firms main clients are State hi ghway departnments and the

Federal Governnent.
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M. Smth reviewed all of the disputed projects, including
24 in depth (which represented nost of petitioner’s gross
recei pts for the subject year), and he visited 11 of the job
sites. He scrutinized the projects and bid sheets, and he spoke
to persons who worked on the projects. He concluded that
petitioner’s work on the disputed projects often was required by
deterioration caused by the owner’s failure to properly maintain
the real property and that rehabilitation of the real property,
as opposed to repair, was essential to the survival of the real
property. He concluded that the bridge joints that petitioner
rehabilitated had deteriorated before petitioner’s work, that the
deteriorated joints were harm ng other parts of the bridges, and
that petitioner had to tailor its work to protect the structure
of the bridges prospectively. He concluded that sone of
petitioner’s work, e.g., replacenent of bearing pads, was
necessitated by design defects in the originally installed parts
and was not routine maintenance. He concluded that petitioner’s
wor k on pavenent in job No. 02-861 (and in another job not in
di spute) substantially prolonged the useful |life of the pavenent
and increased its val ue.

C. Respondent’s Expert

Respondent’ s expert was Jeff Ronspies (M. Ronspies). M.
Ronspi es recei ved a bachel or of science degree in civil

engineering in 1995 and a juris doctorate in 2006. He worked as
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an engi neer from 1995 t hrough 2004, and he worked as an attorney
for a year and a half during 2006 and 2007. From August 2007 to
date, he has worked as a general engineer for the Internal
Revenue Service, primarily “Gather[ing] facts related to fixed
asset and intangible asset audits [and] Draft[ing] reports used
in adm nistrative appeal of audits, and rebuttals to taxpayer
protests of proposed tax adjustnents.” M. Ronspies is not a

i censed engineer, he is not a current nmenber of any engi neering
soci ety, and he has never published a paper on engi neering. Nor
has M. Ronspies ever worked as an engi neer on a construction
project involving bridges, roads, or other infrastructure, other
than in his role as an overseer of a firm s basic painting
oper ati ons.

M. Ronspies reviewed the bid cal culations and the
descriptions of all of petitioner’s projects, and he visited 10
of the job sites (all within the Dallas/Fort Wrth netropolitan
area). He concluded that 29 of petitioner’s 136 projects
qual i fied as substantial renovation of real property within the
meani ng of the final regulations, and these 29 projects becane
(and are) the subject of respondent’s concession. M. Ronspies
concl uded that the remaining projects (i.e., the disputed
projects plus the projects petitioner conceded) were either
repair or maintenance or “accounting anonmalies”. The “accounting

anomal ies”, M. Ronspies stated, were projects with no receipts
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or job costs for the subject year. M. Ronspies expl ai ned that
he characterized projects as repair or mai ntenance because
petitioner worked on only part of a structure, |eaving the rest
of the structure to deteriorate at the sane rate as before. M.
Ronspi es opined that the useful life of a structure as a whole
does not change if work is perfornmed on only part of the
structure.

D. Ceneral Rules Applicable to Expert Testinpny

Expert testinony is adm ssible where it assists the Court to
understand the evidence or to determne a fact in issue. See

Fed. R Evid. 702; see also ASAT, Inc. v. Conmm ssioner, 108 T.C

147, 168 (1997). The testinony of an expert does not assist the
Court when the testinony nerely expresses a |l egal concl usion.

See Alumax, Inc. v. Conmm ssioner, 109 T.C. 133, 171 (1997), affd.

165 F. 3d 822 (11th Cr. 1999). Determ ning whether expert
testinmony is helpful to the Court is a matter within the Court’s

sound discretion. See Laureys v. Conmi ssioner, 92 T.C 101, 127

(1989) .
We have broad discretion to evaluate the cogency of an
expert’s analysis. Sonetinmes, an expert will help us decide a

case. See, e.qg., Trans Gty Life Ins. Co. v. Conm ssioner,

106 T.C. 274, 302 (1996). Oher tines, he or she will not. See,

e.g., Estate of Scanlan v. Conm ssioner, T.C Menp. 1996-331,

affd. without published opinion 116 F.3d 1476 (5th Cr. 1997).
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We weigh an expert’s testinony in the light of his or her
qualifications and with due regard to all other credible evidence
in the record. W may enbrace or reject an expert’s opinion in
toto, or we may pick and choose the portions of the opinion we

choose to adopt. See Helvering v. Natl. Gocery Co., 304 U S

282, 294-295 (1938); Silverman v. Conm ssioner, 538 F.2d 927, 933

(2d Cr. 1976), affg. T.C. Menob. 1974-285; |IT&S of lowa, Inc. v.

Commi ssioner, 97 T.C 496, 508 (1991); Parker v. Comm ssioner, 86

T.C. 547, 562 (1986). W are not bound by an expert’s opinion
and will reject an expert’s opinion to the extent that it is
contrary to the judgnment we formon the basis of our

under standi ng of the record as a whole. See Oth v.

Conmm ssi oner, 813 F.2d 837, 842 (7th Cr. 1987), affg. Lio v.

Commi ssioner, 85 T.C. 56 (1985); Silverman v. Conm Ssioner, supra

at 933; IT&S of lowa, Inc. v. Conm ssioner, supra at 508; Chiu v.

Conmm ssioner, 84 T.C. 722, 734 (1985).

VI. Standards of Substantial Renovation

A. Applicabl e Gui dance

Section 199(c)(4)(A)(ii) states that DPCR is derived from
the “construction of real property perforned in the United
States”, but section 199 does not define the word “construction”
Petitioner relies in part upon the final regulations to assert
that its work on the disputed projects qualifies as construction

because those projects involved erecting or substantially



- 47 -
renovating real property. Petitioner also relies upon the final
regul ations to assert that sone of its work substantially
renovat ed real property because petitioner renovated a nmjor
conponent or substantial structural part of real property and
that work materially increased the value of the property,
substantially prolonged the useful life of the property, or
adapted the property to a new or different use.

By their ternms, the final regulations are not necessarily
applicable to this case because the subject year began before
June 1, 2006. The final regulations, however, allow a taxpayer
such as petitioner to rely upon those regul ations for taxable
years begi nning before May 18, 2006. See sec. 1.199-8(i)(1),
| nconme Tax Regs. Petitioner relies on portions of the final
regul ations to support its position. Petitioner’s reliance on
portions of the final regulations neans those regul ations are
applicable to this case in their entirety. See id. Petitioner’s
reliance on portions of the final regul ations al so neans that the
ot her above-di scussed gui dance fromthe Secretary and fromthe
Commi ssioner is not directly applicable to this case.

B. Overview

We proceed to decide the neaning of the phrases “materially
i ncreases the value of the property”, “substantially prolongs the
useful life of the property”, and “adapts the property to a new

or different use”, as used in section 1.199-3(m(5), Incone Tax
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Regs. These phrases had their genesis in the capitalization
rules set forth in section 263(a) and the regul ati ons thereunder.
See Notice 2005-14, sec. 3.04(11)(d); see also sec. 1.263(a)-
1(b), Income Tax Regs. The increased val ue, prolonged useful
life, and adapted use standards contained in those phrases are
measured by reference to the “real property” (here, primarily
infrastructure), inclusive of all of its conponents and parts.
See sec. 1.199-3(m(3) and (4), Incone Tax Regs.,® see al so sec.
1.199-3(m (5), Inconme Tax Regs. (using the words “the property”

in reference to the words “real property”).

°Sec. 1.199-3(m), Incone Tax Regs., defines the terns “real
property” and “infrastructure” as foll ows:

(3) Definition of real property.--The termreal
property neans buildings (including itens that are
structural conponents of such buildings), inherently
permanent structures (as defined in 8§ 1.263A-8(c)(3))
ot her than machinery (as defined in 8 1.263A-8(c)(4))
(itncluding itens that are structural conponents of such
i nherently permanent structures), inherently permanent
| and i nprovenents, oil and gas wells, and
infrastructure (as defined in paragraph (m(4) of this
section). * * * For purposes of this paragraph
(m(3), structural conponents of buildings and
i nherently permanent structures include property such
as walls, partitions, doors, wiring, plunbing, central
air conditioning and heating systens, pipes and ducts,
el evators and escal ators, and other simlar property.

(4) Definition of infrastructure.--The term
infrastructure includes roads, power |ines, water
systens, railroad spurs, comunications facilities,
sewers, sidewal ks, cable, and wiring. The termalso
i ncl udes inherently permanent oil and gas platforns.
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The words “real property”, in turn, are best understood to
refer to each freestanding item of real property that operates
and perforns a discrete function in and of itself. Cf. Smth v.

Comm ssi oner, 300 F.3d 1023, 1030 (9th Cr. 2002) (holding that

al um num reduction cells were sufficiently freestanding to
constitute units of property separate and apart fromthe
interconnected cell lines in alumnumsnelting facility, for
pur poses of characterizing the expense of replacing the cel

linings as a repair), affg. Vanalco, Inc. v. Conm ssioner, T.C

Meno. 1999-265; Ingramlndus., Inc. v. Comm ssioner, T.C Mno.

2000- 323 (hol ding that tugboat engi nes were not treated
separately fromtugboats in determ ning whether engine repair
costs were capital expenditures); sec. 1.263A-10(b)(1), Incone
Tax Regs. (stating that a unit of real property includes any
conponents of real property owned by the taxpayer that are
functionally interdependent). Thus, the relevant property that
we anal yze to neasure whether a standard of substanti al
renovation is net is generally each building, bridge, or other
per manent structure on which petitioner worked. As the expert
testinmony in this case shows, each of the bridges and the other
real property at issue normally is constructed with a nunber of
maj or interrel ated conponents any one of which is critical to the
property’s overall functionality, and the separate conponents of

the property generally do not performa discrete function in the
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setting of the property as a whole that would allow the conponent
to operate and be used by itself. To the contrary, the placing
in service of one conponent (i.e., the readiness and availability
of that conponent for its specific use) is generally dependent on
the placing in service of the other conponents of the bridge or
the other real property.

C. Repairs

The capitalization rules of section 263(a) and the
regul ati ons thereunder do not treat an expense to repair property
as a capital expenditure. Such an expense is not a capital
expenditure because it fails to increase the value or prolong the
useful life of the property (or adapt the property to a different

or new use). See Plainfield-Union Water Co. v. Comm ssioner,

39 T.C. 333, 338 (1962).1° Instead, the repair generally keeps
the property in its ordinarily efficient operating condition over

the useful life for which it was acquired. See [Il. Merchs.

©'n Plainfield-Union Water Co. v. Conmi ssioner, 39 T.C
333, 338 (1962), the taxpayer clainmed deductions for the cleaning
and lining of cenment pipe which restored the original water-
carrying capacity of the pipes. The Court held that the expenses
were repairs because the taxpayer continued to use the property

inits normal course of business and the useful life of the water
mai N was not increased, nor was its strength or capacity
enhanced. 1d. The Court noted that a repair returns property to

the state it was before the condition necessitating the

expendi ture arose and does not neke the property nore val uabl e,
nmore useful, or longer lived. [d. The Court noted that a

capi tal expenditure under sec. 263(a) generally results in a

| onger lasting increase in the longevity, utility, or worth of
the property. 1d.; see also Norwest Corp. & Subs. v.
Comm ssi oner, 108 T.C. 265, 279-280 (1997).
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Trust Co. v. Comm ssioner, 4 B.T.A 103, 106 (1926); see also

sec. 1.162-4, Inconme Tax Regs. (stating that “incidental repairs”
do not “materially add to the value of the property” or
“appreciably prolong its life, but keep it in an ordinarily
efficient operating condition” and that “Repairs in the nature of
repl acenents, to the extent that they arrest deterioration and
appreciably prolong the life of the property, shall * * * be
capitalized’”). Wuether an expense is a repair is a factual
determ nation that turns on a finding that the work did or did
not prolong the life of the property, increase its value, or nake

it adaptable to a different use. See RR Hensler, Inc. v.

Comm ssioner, 73 T.C. 168, 178-182 (1979).

Sonetinmes, an expense that woul d otherwi se be characterized
as a repair may be characterized as a capital expenditure if the
expense is part of the property’'s rehabilitation, nodernization,

and i nprovenent. See United States v. Wehrli, 400 F. 2d 686,

689-690 (10th G r. 1968); Jones v. Conm ssioner, 242 F.2d 616

(5th Gr. 1957), affg. 24 T.C 563 (1955). Such may be so even
if the property was not conpletely out of service or in total

di srepair. See Norwest Corp. & Subs. v. Conm ssioner, 108 T.C.

265, 279-280 (1997) (holding that the costs of renoving
asbestos-containing materials nust be capitalized because they
were part of a general plan of rehabilitation and renovation that

i nproved the building); see also Bank of Houston v. Comnm ssioner,
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T.C. Meno. 1960-110. In addition, the Secretary has proposed a
regul ati on under which an expense is a capital expenditure,
rather than a repair, where the property has deteriorated to a
state of disrepair and is no longer functional for its intended
use and the expense returns the property to its forner ordinarily
efficient operating condition. See sec. 1.263(a)-3(e)(2)(iv),
Proposed I nconme Tax Regs., 73 Fed. Reg. 12859 (Mar. 10, 2008).

D. Substantial Renovati on Standards

1. Materially I ncreases the Val ue

A taxpayer’s receipts may be DPGR if the receipts are
attributable to renovations that materially increase the val ue of
real property. See sec. 1.199-3(m(5), Inconme Tax Regs.
Respondent asserts that a material increase in the value of rea
property in the context of public works projects requires that
the functional value of the property increase on account of the

project. W agree. See Plainfield-Union Water Co. v.

Commi ssi oner, supra at 338. Each of petitioner’s projects my

have materially increased the value of the underlying rea
property only to the extent that the project led to a nore
permanent increnment in the longevity, utility, or worth of the
property. Such a permanent increnment may have occurred, for
exanple, if the project rehabilitated a critical conmponent of the
property, thus making the rehabilitation tantanount to repl acing

the property as a whol e.
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An increase in value following a casualty is neasured by
conparing the value of the real property after the project with
the value of the real property before the casualty. See RR_

Hensler, Inc. v. Conm ssioner, supra at 180-182. An increase in

value in other cases is neasured by conparing the value of the
real property after the project with the value of the real

property before the project. See Plainfield-Union Water Co. v.

Conmm ssi oner, supra at 337. In all cases, any increase in value

must be “material” to qualify the receipts as DPGR

2. Substantially Prolongs the Useful Life

A project may substantially prolong the useful life of
property if the project rehabilitates a critical and functional
conponent of the property and gives the property a newlife

expectancy. See Smith v. Conm ssioner, 300 F.3d 1023 (9th Cr

2002). The replacenent of a conponent that is so integral to the
overall functioning of property effectively confers a new
Iifespan on the property equivalent to the life of the conmponent.
Id. at 1033. The useful life of property may be substantially
prol onged where the useful life of the property as a whol e was

i ncreased or the replacenent of a conponent effectively increased

the useful life of the property.
An increase in useful life following a casualty is neasured
by conparing the useful Iife of the real property after the

project with the remaining useful life of the real property
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before the casualty. See R R Hensler, Inc. v. Conm ssioner,

supra at 180-182. An increase in useful life in other cases is
measured by conparing the useful life of the real property after
the project with the remaining useful Iife of the real property

before the project. See Plainfield-Union Water Co. v.

Comm ssioner, 39 T.C. at 337; 1ll. Merchs. Trust Co. V.

Comm ssioner, 4 B.T.A at 106. 1In all cases, any prol ongi ng of
useful life nmust be “substantial” to qualify the receipts as
DPGR.

3. Adapts the Property to a New or Different Use

Property is adapted to a new or different use if the use of
the property after the project is not consistent wth the
taxpayer’s intended use of the property before the project. As
the parties acknowl edge, and we agree, such an adaption often
corresponds to a material increase in value or to a substanti al
prol ongi ng of useful life. |If a project qualifies as a
substantial renovation under either one of the other two
standards, it is not necessary to determ ne whether the property
al so is adapted for a new or different use.

Job No. 05-1011 is the only project that petitioner
characterized as adapting property to a new or different use
W t hout substantially prolonging the useful life of the property
or materially increasing its value. There, petitioner was paid

approxi mately $30,000 to nodify a handrail (and to renpve and to
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repl ace concrete) to conply wwth the ADA. Petitioner concluded
that this work adapted the property to a new or different use.
We agree. Petitioner’s nodification of the handrail allowed
access to the property by those persons to whomthe ADA appli ed,
and the handrail could not have been so used w thout the

nmodi fications. W sustain petitioner’s conclusion that this
project qualified under section 199 wi thout further specific

di scussion of this project.

VI, Char acterization of Renmining Projects

A Overview

We now consi der whether petitioner’s work on the remaining
di sputed projects was the erection or substantial renovation of
real property. W do so on a project by project basis. W are
aided by the testinony of Messrs. G bson and Smth, both of whom
are licensed, well-credential ed, and know edgeabl e | ongti ne
prom nent professional engineers in the fields of highway and
bridge construction and structural rehabilitation. W heard them
and perceived themto be nore know edgeabl e and reliable than M.
Ronspies on the matter at hand, and we find the testinony of

Messrs. G bson and Snith to be sincere and npbst persuasive. !

1OF course, we recognize that the interests of petitioner
and M. G bson overlap in that he is petitioner’s chief executive
officer and has a significant financial interest in this matter.
We have taken those considerations into account in our evaluation
of his testinony and have concl uded that his testinony was
sincere and credible.
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M. Ronspies, on the other hand, |acks any practical experience
in road and bridge construction, and we decline to accept his
testinony on that subject to the extent that it conflicts with
the testinony of Messrs. G bson and Smth. W note as to M.
Ronspies that he ultimately agreed that 7 of petitioner’s 10
bridge projects that he visited qualified under section 199 and
acknow edged that his opinion as to the qualification of
petitioner’s remai ning projects mght have changed had he visited
them as wel | .

Petitioner asserts that its work on each di sputed project
erected real property or substantially renovated real property.
We agree. Petitioner erected real property in job Nos. 04-937 (a
bl ast fence), 04-965 (additional |anes and driveways), 04-971 (a
ranp), 05-1002 (a traffic rail and a bridge deck), 05-1043
(additional turn lanes), and 06-1069 (a retaining wall).? 1In
the other projects, petitioner: (1) Renovated nmj or conponents
or substantial structural parts of infrastructure; (2) addressed
design errors or construction flaws by restoring infrastructure
to performefficiently as intended; (3) allowed infrastructure to
be put back in service after danage or severe deterioration; (4)
returned a maj or conponent froma deteriorated state, either from

age, exposure, or casualty loss, to its forner operational

2Mr. Ronspi es now agrees that job No. 04-937 qualifies
under sec. 199.
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efficiency; (5) abated environnental hazards, e.g., by renoving
or encapsul ating | ead paint; and/or (6) brought infrastructure
into conpliance with laws such as the ADA. Petitioner’s work on
t hese other projects effected the renovation of a major conponent
or substantial structural part of real property, and we concl ude
fromour description of each project (as set forth in our
findings of fact and in appendi xes A, B, and C and our
consi deration of the expert testinony of Messrs. G bson and Smth
that the work materially increased the value of the real property
and/ or substantially prolonged the useful life of the real
property.

B. Conclusions as to Specific Projects

1. Casualty Projects

The 18 casualty projects in dispute involved petitioner’s
wor k on damaged infrastructure (mainly bridges) that either were
conpletely inoperative (e.g., not open to traffic) or not fully
operative. Petitioner restored the integrity of the
infrastructure through substantial structural rehabilitation that
allowed the infrastructure to function as intended for nmany years
thereafter. Mich of the infrastructure was of little to no use
W thout petitioner’s work. Petitioner’s final contract anount
for each project ranged from $11,500 to $640, 994.

We conclude fromthe record at hand that the functionality

and doll ar values of the real property underlying nost of the
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casualty projects increased substantially on account of
petitioner’s work. W also conclude that for those projects, and
for each of the other casualty projects for which petitioner does
not assert a material increase in value (specifically, job Nos.
05- 1023, 05-999, 06-1074, 06-1078, 06-1084, 06-1087, and
06- 1091), that petitioner’s work substantially prolonged the
useful life of the infrastructure.

2. New Construction and Rehabilitati on Projects

The remai ning 80 projects in dispute (i.e., the 86 renmaining
projects in dispute less the 6 projects that erected real
property) involved work that petitioner perfornmed primarily as a
subcontractor, which petitioner calls “New Construction”, and
work that petitioner perfornmed as a contractor rehabilitating
di | api dated real property, which petitioner calls “Rehabilitation
Projects”. Wile petitioner places these projects into two
categories primarily on the basis of its role as a contractor or
a subcontractor, we do not do simlarly. Each project ultimtely
i nvol ves the rehabilitation of dilapidated real property, and we
do not think the characterization of petitioner’s work is any
different just because petitioner perfornmed its work as a
contractor versus a subcontractor. To be sure, petitioner’s work
on the “new projects” was just as new as its work on the

“rehabilitation projects”.
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Petitioner concluded that its work on each of these projects
substantially prolonged the useful life of the underlying real
property. W agree.!® That real property (typically bridges)
had deteriorated to a state of disrepair on account of a |ack of
proper mai ntenance, and the real property was no | onger
functioning as intended. Petitioner significantly inproved and
solidified the integrity of the dil apidated bridges and the other
real property through petitioner’s renovation and redesign of
maj or structural conponents thereof (e.g., beans and joints), and
petitioner performed other services such as corrosion protection,
pavenent rehabilitation, and expansive joint rehabilitation.
Petitioner’s work enhanced the operating condition of the real
property for many years into the future. M. G bson concl uded
that each of these projects increased the useful life of the rea
property by nore than 3 years, and we find that conclusion
persuasi ve taking into account the specialized work petitioner
did on each project and the final contract anmounts (ranging from

$3,990 to $2,748,957) for these projects.

Bpetitioner also concluded that its work on 16 of these
projects materially increased the value of the underlying real
property. W need not consider this conclusion given our
agreenent with petitioner’s primary concl usion.

1As to one of the projects in issue, job No. 03-921,
petitioner’s sole work was “patching” the deck of the bridge.
While this work in and of itself would appear to be routine
mai nt enance, petitioner performed this work as a subcontractor on
a larger project that rehabilitated the bridge. Gven the

(continued. . .)
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C. Additional Rationale for Al Projects

Respondent argues that petitioner’s work on the casualty
projects “nerely brought the bridges back to their norma
operating condition” and that petitioner’s work on the new
construction and rehabilitation projects was routine mai ntenance.
We di sagree. Petitioner’s work on many of the projects was
critical and essential to the well-being and future operation of
the structures underlying the projects. Petitioner, for exanple,
renmoved and replaced the joints on bridges because the old joints
were failing fromlack of proper maintenance and threatening the
structure of each of the bridges as a whole. Simlarly,
petitioner replaced danaged or deteriorated beans with new beans
to give the bridge its requisite support. Likew se, petitioner
rehabilitated a beam using specialized materials and procedures
such as epoxy, heat, and nechanical force.

M. G bson explained that petitioner perfornmed six types of
speci alized work on the disputed projects and that this work
either (or both) substantially prolonged the useful |ife of the
structure underlying the project or materially increased its
value. M. Gbson listed this work as corrosion protection

concrete structural renovation, steel structural renovati on,

¥4(...continued)
additional facts that petitioner’s final contract amount for this
j ob was $105, 646 and that the job was paid for with Federal
funds, we conclude that petitioner’s work was part of a
substantial renovation of the bridge and classify it as such.
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pavenent rehabilitation, inplenentation of structure redesign,
and expansion joint rehabilitation. He described each of these
types of work as follows:

Corrosion protection: Involves the
removal of all rust and corrosion on the
exi sting structural steel conponents and then
the application of a three coat corrosion
protection systemto the structure. The
three coat process involves a base |ayer of
zinc to protect the steel fromrust, a second
epoxy layer to protect the base | ayer, and a
final UV |layer to protect the epoxy |ayer.
The deteriorated steel beam ends nust be
removed and repl aced before the cleaning and
pai nting takes place. (A beamend is the
portion of the beam beneath a joint in the
deck of the bridge.) This protection
generally allows the |oad carrying capacity
of a bridge to be increased to its original
l[imts and extends the useful life of the
structure.

Concrete structural renovation:
| nvol ves a structural renovation of a
concrete bridge. Wthout the renovation, the
bri dge does not function as originally
designed (e.g., sone |lanes nust be closed to
traffic).

Steel structural renovation: Involves a
structural renovation of steel on a bridge.
Wt hout the renovation, the bridge does not
function as originally designed (e.g., sone
| anes nust be closed to traffic). This work
extends the useful life of the bridge.

Pavenent rehabilitation: Involves the
joint and spall rehabilitation of the
pavenent of a bridge. This process extends
the useful life of the bridge by 10 to 15
years.

| npl enent ation of structure redesign:
I nvol ves three different types of projects.
The first type involves the strengthening of
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structural steel, the replacenent of spalled
concrete, the installation of new bearing
pads, and the painting of the bridge. (The
bearings on a bridge allow the bridge to
expand, contract, flex, and vibrate wi thout a
transfer of the resulting stress into

adj acent support elenents.) The second type
i nvol ves the replacenent of an old bridge by
a new, |longer, and wider bridge. This is
done by renoving the old bridge deck, adding
shear connectors to the steel stringers (to
i ncrease the | oad carrying capacity),

cl eaning and painting the bridge, noving the
new bridge into position, and pouring
concrete to serve as the deck of the bridge.
(A stringer is a steel beam spanning
lengthwi se in a bridge.) The third type
involves raising a bridge to increase the

cl earance between the bottom of the bridge
and t he roadway bel ow.

Expansion joint rehabilitation: This
i nvol ves rehabilitating deteriorated
expansion joints to increase the useful life
of the bridge.

M. Ronspies opined that petitioner’s work was primarily
routi ne mai ntenance, and he identified the foll ow ng types of
wor k performed by petitioner as routine maintenance: (1) Joint
repl acenent (because, he stated, joints do not have the expected
life of the concrete or structural steel bridge spans, and it is
recommended that joints be replaced regularly); (2)
rehabilitation or replacenent of bridge bearings (because, he
stated, this work is typically perfornmed as part of a schedul ed
mai nt enance program; (3) patching of concrete or asphalt by
removi ng deteriorated concrete and replacing it with new materi al

(because, he stated, the patch nmaterial does not increase the
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life of the surrounding material); (4) painting (because, he
stated, this work is typically perfornmed as part of a schedul ed
mai nt enance progran); and (5) installing stiffeners and ot her
structural steel (because, he stated, this work does not increase
the capacity of the bridge). W disagree that these categories
of work, as perforned by petitioner, are routine naintenance.
M. G bson visited many of the job sites of the disputed
projects, and he was the individual who was nost famliar with
the specific work that petitioner perfornmed. He testified
persuasively as to the type, extent, and significance of the work
that petitioner performed on each project. He testified
persuasively that M. Ronspies failed to understand the type,
extent, and significance of the work that petitioner perforned on
the projects.?®

In addition, M. G bson explained that the bridges on which
petitioner worked were dil api dat ed because they had not been
properly maintained and that petitioner could not sinply repair
the bridges but had to rehabilitate the bridges significantly.

He al so explained that petitioner’s addition of a protective

For exanple, M. Ronspies viewed job No. 05-1028 as a
sinpl e paint job, and he viewed job No. 06-1089 as isol ated
asphalt repairs and sonme new expansion joints. M. Ronspies’
view was blurred as to both jobs. 1In the forner job, the ODOT
pai d petitioner approxi mately $266,000 to renpve a perceived
hazardous material, to blast a bridge to renpbve corrosion, and to
apply a protective paint coating. |In the latter job, the TxDOT
paid petitioner approximtely $65,000 to rehabilitate the joint
and spall of pavenent.
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coating to a bridge is significantly different and nore
sophi sticated and extensive than the outdated basic type of
painting job with which M. Ronspies was famliar.® Bridges,
M. G bson stated, used to be painted wwth materials that have
now been established to be hazardous to the environnent and to
human health, and the trend in the | ast decade or two has been to
apply a protective coating to a bridge instead of sinply painting
it. He explained that the protective coating is designed to |ast
approximately 20 or nore years w thout any additional maintenance
and that failing to coat can cause beans to rust, thus resulting
in the bridge not being usable anynore. H's testinony was echoed
in many regards by M. Smth' s testinony.

As respondent would have it, the rehabilitation of one or
nore conponents of real property would be a repair unless all of
the property’ s major conponents were replaced. Such is so, M.
Ronspi es stated, even if the new conponent was (or conponents
were) superior to the old conponent(s). W disagree with this
view. First, as discussed supra pp. 50-52, we do not understand
such a principle to apply to repairs in general. Second,
petitioner concludes (and we agree) that petitioner’s renovation

of maj or conponents often extended the useful |ife of the

®\f. Ronspies worked for a limted tine as an overseer of a
construction conpany’s painting operations. Those operations
were the basic type of painting that M. G bson opi nhed was
routi ne mai ntenance and was not the contenporary painting that
M. G bson stated was a substantial renovation
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structures as a whole on account of the intricate interaction of
all of the conponents. Petitioner’s work on a part of a
structure resulted in a nore permanent increnment in the
| ongevity, utility, and worth of the structure as a whol e which,
in turn, increased the useful life of the overall structure. See

Smth v. Conm ssioner, 300 F.3d at 1033-1034. Third, Messrs.

G bson and Smth opined persuasively that a bridge usually does
not deteriorate evenly throughout its life but that certain
sections of the bridge deteriorate faster than others on account
of their location on the bridge and their exposure to the
weat her, anmong ot her reasons. Fourth, M. Smth explained that a
repair of infrastructure or other simlar real property is
typically an expense that the designer anticipated as part of the
property’s regul arly schedul ed mai nt enance program and that such
mai nt enance was not done here. He stated that the |ack of nornma
or routine mai ntenance and the resulting deterioration of a
si ngl e conponent of infrastructure may nmake the overal
infrastructure unusable because it is unsafe. He stated that
wor k such as petitioner’s which is ained specifically at
conponents of infrastructure that have been allowed to
deteriorate to a state of disrepair therefore significantly
prol ongs the useful life of the infrastructure as a whol e.
Respondent argues that petitioner cannot prevail because it

has not established with any specificity that its work materially



- 66 -
i ncreased the value or substantially prolonged the useful |ife of
the di sputed property. W disagree. Although the record may not
allow us to pinpoint the exact increases in value or useful life
on account of petitioner’s work, suffice it to say that the
record supports petitioner’s conclusion that the applicable
standards were net for each disputed project. The bid sheets
show the scope of petitioner’s work and the dollar anpunts of its
projects, and petitioner’s use of the 3-year and 5-percent
benchmarks is reasonable in the setting at hand to establish that
petitioner’s work substantially increased the val ue, capacity,
efficiency, strength, and/or quality of each of the itens of real
property underlying the disputed projects.?

Al the same, M. G bson, on behalf of petitioner, analyzed
each project and ascertai ned whether the work on each project
materially increased the value of property or substantially
prolonged its useful life. (W have included in our description
of each project petitioner’s conclusion as to whether the project
materially increased the value of property and/or substantially
prolonged its useful life.) He explained that maintenance
projects are anticipated by the designer and included in a
regul arly schedul ed mai nt enance plan and consi dered when
determining the life of the structure. He explained that

regul arly schedul ed mai nt enance was | acking as to many of the

"The sane is true as to a material increase in useful life.
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structures underlying the disputed projects. He explained that
the value of a bridge declines from $400,000 to zero over 40
years if it has little or no maintenance, but wi th $200, 000 of
rehabilitation work after 30 years, the value increases from
$100, 000 to $300,000 and the life of the bridge is extended from
40 years to 60 years. He concluded that petitioner’s nmajor
rehabilitation work on a bridge increased each bridge s val ue by
the cost of the rehabilitation work and prol onged the bridge’ s
useful life by 20 years. W accept that rational e and understand
it to apply with equal strength to petitioner’s nonbridge
properties as well.

VI1l. Conclusion

We conclude that petitioner’s projects qualify under section
199 to the extent stated herein.'® Al argunments for a different
concl usi on have been consi dered, and those argunents not
di scussed herein have been rejected as wthout nerit. To take

into account the parties’ concessions,

Deci sion will be entered

under Rul e 155.

8Qur conclusion is consistent with the |egislative intent
for sec. 199 (e.g., petitioner hired additional enployees in
years after the subject years) and with 23 U S. C. sec. 116 (2006)
(the Secretary of Transportation presumably concl uded that
petitioner’s projects subject to that title were a cost-effective
means of extending the useful lives of Federal-aid hi ghways).
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APPENDI X A

Casualty Projects

Fi nal Contract Revenue Ear ned

Job No. Ceneral Type of Wrk Armount in Subject Year RM UL
05-1021 Bridge rehabilitation $640, 994 $347, 837 - %
05-1023 H ghway sign shoring 22,114 17,114 -
05-1025 Bridge rehabilitation 77,240 77,240 - ¥
05-1029 Bridge rehabilitation 28, 200 28, 200 - ¥
05-1045 Bridge rehabilitation 395, 337 395, 337 - ¥
05-1054 Bridge rehabilitation 49, 000 49, 000 - ¥
05-1056 Bridge rehabilitation 31,935 31,935 - ¥
05-1059 Bridge rehabilitation 43, 200 43, 200 - ¥
05-1060 Hi ghway repair 398, 234 398, 234 - -
05-1064 Bridge rehabilitation 141, 785 140, 850 - ¥
05-1065 Bridge rehabilitation 73, 000 73, 000 - ¥
05-999 Bridge rehabilitation 79, 668 6, 000 - ¥
06-1072 Bridge rehabilitation 40, 853 40, 053 - ¥
06-1073 Bridge rehabilitation 25, 884 25,784 - ¥
06-1074 Bridge rehabilitation 24,901 24,910 - ¥
06-1078 Bridge rehabilitation 24,900 24,025 - ¥
06-1084 Bridge rehabilitation 39, 830 39, 830 - ¥
06-1087 Bridge rehabilitation 112, 000 1, 950 - ¥
06-1091 Bridge rehabilitation 11,500 # 11,500 - ¥
1,775,999

# Project paid for with Federal funds

RM  Repair or nmaintenance

UL: Substantially prolonged useful life of real property

V: Materially increased value of real property

DU. Adapted real property to different or new use

*

Category or categories to which petitioner assigned project

<

*

* Ok X Ok X X 1
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APPENDI X B

New Construction Projects

Final Contract Revenue Earned
Job No. GCeneral Type of Wrk Anount in Subject Year
03- 906 Bri dge work $85,014 # -0-
03-921 Bri dge work 105, 646 # $20, 000
03- 926 Bri dge work 62, 050 # -0-
04- 937 Bui It blast fence 2,323,112 # (2, 405)
04- 954 Bri dge work 77,313 # 500
04- 955 Bri dge work 73,868 # -0-
04- 956 Bri dge work 178, 661 # 159, 340
04- 959 Bri dge work 504, 241 # (5, 480)
04- 965 H ghway wor k 357,883 # (1, 484)
04- 967 Bri dge work 153, 863 # -0-
04- 968 Bui | di ng wor k 112,536 -0-
04-971 Built airport ranp 406, 322 - 0-
04-981 Bri dge work 250, 166 # 66, 072
04- 982 Bri dge work 483,936 # 442,948
05- 1000 Bridge work 41, 456 # 41, 456
05-1002 Bridge work 140, 094 1
05- 1003 Bridge work 1, 391, 452 1, 034, 097
05-1011 Modified handrail 29, 985 27, 485
05-1018 Bridge work 41,992 # 37,992
05-1019 Bridge work 264, 204 264, 204
05-1028 Bridge work 266, 800 # 6, 000
05-1032 Bridge work 11,328 # 11, 328
05-1036 Bridge work 422,372 # 35, 290
05-1037 Bridge work 178, 360 # 110, 825
05-1038 Bridge work 169, 012 # 110, 700
05-1043 Hi ghway work 747,602 # 25, 280
05-1047 Bridge work 122, 000 122, 000
05-1052 Airport term nal work 2,261,192 # 1, 944, 968
05- 1057 Bridge work 57,100 # 100
05- 995 Bri dge work 86, 606 86, 606
06- 1069 Built retaining wall 154, 273 154, 273
06- 1071 Bridge work 64, 530 # 11, 000
06- 1085 Cul vert work 45, 823 45, 823
06- 1089 Bridge work 65, 592 # 58, 425
06- 1093 Bridge work 908, 143 # 2,000
M sc --- 329, 273 329, 273
5,138, 617

# Project paid for with Federal funds

RM  Repair or naintenance

UL: Substantially prolonged useful life of real property

V: Materially increased value of real property

DU. Adapted real property to different or new use

*

Category or categories to which petitioner assigned project

* ok

L R S I R TR S I I B

*

L

* Ok X Ok X X 1
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APPENDI X C

Type of Wrk

02-861
03-874
03-890
03-902
03-915
04- 950
04-951
04- 958
04- 960
04-961
04-969
04-970
04-983
04-985
04- 986
04- 987
05-1004
05- 1006
05-1009
05-1013
05-1017
05-1020
05-1022
05-1024
05-1033
05- 1046
05-1048
05-1049
05-1050
05-1051
05-1061
05-1062
05-1063
05-996
05-997
06- 1067
06- 1068
06- 1070
06- 1075
06- 1076
06- 1079
06- 1080
06- 1081
06-1082
06-1088
06- 1090
06- 1094
06- 1095
06- 1096

Ai r port
Bri dge
Bri dge
Bri dge
Bri dge
Bri dge
Bri dge
Bri dge
Bri dge
Bri dge
Bri dge
Bri dge
Bri dge
Bri dge
Bri dge
Bri dge
Bri dge

pavenent work
wor k
wor k
wor k
wor k
wor k
wor k
wor k
wor k
wor k
wor k
wor k
wor k
wor k
wor k
wor k
wor k

Pavenent wor k
Traffic barrier wall

Bri dge
Bri dge
Bri dge
Bri dge
Bri dge

wor k
wor k
wor k
wor k
wor k

Pavenent wor k

Bri dge
Bri dge
Bri dge
Bri dge
Bri dge
Bri dge
Bri dge
Bri dge

wor k
wor k
wor k
wor k
wor k
wor k
wor k
wor k

Wrk on Civic center

Bri dge
Bri dge
Bri dge

wor k
wor k
wor k

Wbr k on grandst and

Bri dge
Bri dge
Bri dge

wor k
wor k
wor k

Street scape work

Bri dge
Bri dge
Bri dge

wor k
wor k
wor k

Modi fi ed entranceway

Bri dge

wor k

H ghway wor k

Bri dge

wor k

Fi nal Contract

Anmount

$2, 011, 996
356, 500
159, 722
291, 789
653, 395
2,481, 935
179, 000
620, 622
47, 870
173, 378
48, 086
534, 083
3,990
535, 148
161, 819
19, 981
145, 174
719, 924
294, 863
18, 600
174,716
724, 352
24,868
167, 198
116, 815
294,788
959, 694
543, 670
537, 943
256, 122
370, 929
64, 649
180, 258
99, 901
432, 030
37,079
51,179
23,400
950, 931

89, 298

434, 498

748, 957

131, 147

123, 222

549, 490

24,971
1,102, 617
159, 375
321, 910

[

2

HHIFHFHFHEHH

HH O OH O HH

H* O HHH

Revenue Ear ned
in Subject Year

-0-
-0-
$21, 810
(1, 885)
18, 000
79, 520
-0-
-0-
-0-
2, 260
297
140, 659
-0-
65, 259
-0-
11
7,713
540, 103
236, 185
18, 600
174, 716
681, 101
21, 368
167, 198
116, 815
294, 788
97, 531
53, 478
327, 661
256, 122
164, 449
64, 649
784, 069
2, 336
159, 935
37,079
500
23, 400
163, 395
89, 298
3, 000
-0-
67, 269
122, 892
3, 000
24,971
-0-
-0-

1, 000

5, 030, 552

=
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Project paid for with Federal funds

Repai r or mai ntenance

Substantially prol onged useful life of real property
Materially increased value of real property

Adapted real property to different or new use

Category or categories to which petitioner assigned project
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APPENDI X D

SEC. 199. | NCOVE ATTRI BUTABLE TO DOVESTI C PRODUCTI ON
ACTI VI Tl ES.

(a) All owance of Deduction. --

(1) I'n general.--There shall be all owed
as a deduction an anount equal to 9 percent
of the | esser of--

(A) the qualified production
activities incone of the taxpayer
for the taxable year, or

(B) taxable incone (determ ned
w thout regard to this section) for
t he taxabl e year

(2) Phasein.--1n the case of any
t axabl e year begi nning after 2004 and before
2010, paragraph (1) shall be applied by
substituting for the percentage contained
therein the transition percentage determ ned
under the follow ng table:

For taxabl e years The transition
begi nni ng i n: percentage is:
2005 or 2006 3
2007, 2008, or 2009 6

(b) Deduction Limted to Wages Pai d. - -

(1) I'n general.--The anount of the
deduction all owabl e under subsection (a) for
any taxabl e year shall not exceed 50 percent
of the W2 wages of the taxpayer for the
t axabl e year.

* * * * * * *

(c) Qualified Production Activities |Incone. --For
pur poses of this section--

(1) I'n general.--The term“qualified
production activities income” for any taxable



year
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means an anmount equal to the excess (if
of - -

(A) the taxpayer's donestic
production gross receipts for such
t axabl e year, over

(B) the sum of --

(1) the cost of
goods sold that are
al l ocabl e to such
recei pts, and

(11) other expenses,
| osses, or deductions
(other than the deduction
al | oned under this
section), which are
properly allocable to
such receipts.

* * * * * * *

(4) Domestic production gross receipts.--

(A) I'n general.--The term
“donesti c production gross
recei pts” nmeans the gross receipts
of the taxpayer which are derived
from-

* * * * * * *

(1i) in the case of
a taxpayer engaged in the
active conduct of a
construction trade or
busi ness, construction of
real property perforned
in the United States by
t he taxpayer in the
ordi nary course of such
trade or business * * *



